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Francis Lord Biſhop of Rocheſter, Dean} 
of the Collegiate Church of St. Peter in 
Weſtminſter, Michael Evans, Clerk, GED: 
Lawrence Broderick, Robert Cannon, iT 
and Harry Barker, Doctors in Divinity, 
Prebendaries of the ſaid Collegiate Church 


The Attorney-General, at the Relation of 
Nicholas Only, Thomas Dent, Thomas Lyn- -- 
ford, and Edward Gee, Doctors in Divinity, . 
Samuel Lord Biſhop of Carliſle, Five Preben- } Reſpondents. 
dares of the Collegiate Church aforeſaid, Ro- 
bert Friend, Door in Divinity, Maſter of 
Weſtminſter School, and William Farrar, Eſq; 


The Appellants CASE 


IIR Edward Hannes, Knight, by his Will dated the 5th of May, 1708. ap- 
pointed his Executors to lay out 1000 I. in Erecting a Lodging for the Forty 
King's Scholars, in ſuch Place as the Dean and C — of Weſtminſter ſhould 
direct; in Contriving whereof, he deſired Sir Chriſtopher Wren and Dr. Al- 
drich (fince deceaſed) ſhould be conſulted, and appointed Dr. John Wangh and 
Joſeph Shale his Executors. | 
© Decree. Before the ſaid Legacy was paid, Temperance Hannes, an Infant, only Child of 
24 fuh, Ates the ſaid Teſtator, did, by Maurice Hunt, her next Friend, bring her Bill in Chanc 
ad. againſt his Exccutors, for an Account of his Eſtate : Upon hearing which Cauſe 
1 on the 24th of Fuly, 1711. it was by the Right Honourable the Lord Harcourt, 
the then Lord Chancellor (inter a) decreed, That the ſaid 1000 l. ſhould be laid 
out in building Lodgings for the ſaid Scholars, in ſuch Place as the ſaid Dean and Chap- 
E ter ſhould direſt, who were to conſult Sir Chriſtopher Wren in Contriving thereof. 
order for ke · But when it came to be conſidered, How much a Building intireh New would 
| pairing. coſt, the Legacy was found not near ſufficient for that Purpoſe : Therefore, the 
ei. then Dean and the Chapter having no Proſpect of raiſing Contributions ſufficient 
with the Legacy to complete a New Building in the Orchard, and according to the 
preſent Plan, as was at that Time deſired and intended; and Sir Chriſtopher Wren 
adviſing how the Legacy might be laid out in Repairing the Old Dormitory ; all 
Thoughts of building a New one were for that Time laid aſide, and an Order in 
the before-mentioned Cauſe was in April, 1713. obtained, for the Legacy to be 
applied in Repairing the Old Room : Lodgings were taken for the Scholars, and 
| they actually removed 'till ſuch Repairs ſhould be made. 
14 at. Howbeit, after ſuch Removal of the Scholars, and before any Repairs made, 
Toba tie there being a. Proſpect of raiſing Benefactions ſufficient for a New Building, the 
© Garden, nom Dean and the Chapter, being January 7, 1713. aſſembled in Chapter (at which 
5 the Relators Dr. Lynford, and Dr. Bradford, now Lord Biſhop of Carliſie, were 
preſent and concurring) reſumed their former Deſign, and made an Act, That 2 
New Dormitory Goals be erected in the College Orchard, according to a Plan that Day 
produced in Chapter; and which was afterwards printed, and delivered to the ſeve- 
ral Prebenderies, and alſo to Dr. Friend, in order to their procuring Contributions. 
Upon which Dr. Friend toncurr d with the preſent Dean in removing the Scholars 
back from their private Lodging, to their Old Chamber; all Thoughts of repairing 
MW it being then laid aſide. | | 
$ —_ Ia Profecucion of this Scheme, February, 1714. the ſaid Dean and Chapter (on 
WY in the Garden, ene wing a Leaſe to one Mr. Allen, of a Mefſuage and Ground next adjoining to 
* 17:4 that Part of their ſaid Garden, where they intended ſuch New Building) did, in 
; Iwo ſeveral Chapters, held the 8th and 18th Days of that Month (at the 4 
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of which the Reſpondents Dr. Lynford and the preſent Biſhop of Carliſie, and at the 
latter both they and the Reſpondent Dr. Dent, were preſent and 3 make 


Proviſion for ſuch Building in their Garden, by expreſly ſtinulating in ſuch Leaſe, 


1 
- 


That the Dean and Chapter might ereci the ſame, notwithſtanding any Obſtruttion thereby 
to be given to the Ligbts of Mr. Allen Hanſe ; 729 uſe'aPart of his Ground for 
that Purpoſe, marked in 6 Plan.annexed to his Leaſe by e Tellow Shadam; for which Pri- 
vigor, they gave him a Conſidggtion in bis Hine. „„ 

he ſaid D2an and Chapter afterwards applied to His Mae sTY for His Royal 
Bounty, who was eden cee contribute x000/4, His Royal Highneſs 
the PRINCE 500 J. and other Benefactors ſeveral other Sums, to enable the ſaid 


Chapter Acts. Dean and Chapter to complete the ſaid charitable Deſign. Wherefore, on the zoth 
Dec. & March, Of December, 1718. at another Chapter, the Dean and Chapter renewed their ſaid 


1718. 


Scheme for 


former AQ of the 7th of Jaugary, 17 15 and on the ad of Marob, 1718. they con- 
firmed both thoſe Acts; At all which Chapters, the Dean and Six Prebendaries at 
leaſt were preſent. 190 WY 


The aforeſaid Scheme for building in the Garden, had not only the Approbation 


Building ap- of che Dean and Chapter, but alſo of the Reſpozdent Dr. Friend, as well in the Time 


prov'd by 
D'. Friend. 


Cauſe of this 
Diſpute, 


of the late, as of the preſent Dean, and, for ought appears, until the Time that the 
ſaid Reſpondent Dr. Friend thought fit to purchaſe Mr. Allen's ſaid Leaſe. . 

After which, the ſaid Reſpondeut Dr. Friend, conceiving (as tis ſuppoſed) That 
the ſaid Meſſuage comprized in that Leaſe, might be leſſened in Halue by ſuch 
Building (for no other Motive can be reaſonably preſumed for this Diſpute) ſet 
up this Suit: But knowing that a Conſideration was made Mr. Alen in his Fine for 
the Liberty reſerved by the Dean and Chapter to erect the ſaid Building, and that 
he (Dr. Friend) might at that Time, and even after the Building ſhould be erected 
(as appears by plain Proof in the Cauſe) ſell his Intereſt in Allens Leaſe for as much 
as he had given for it; and being well atisfied, as the Appellants a pprehend, how 
unreaſonable it was, on that Pretence alone, to oppoſe the ſaid Charitable Deſign, 
prevailed with the other Reſpondents to let their Names be made uſe of, and ventu- 
red ſo far as to inſert the Name of Dr. Watſon, another Prebendary, as a Relator 


in the Bill; which was afterwards, upon Dr. Watſon's. Application, ſtruck out by 
Order of Court. 5 | 


Bil. 9 Mg, . The Reſpondents the gth of May, 1719, exbibited their Information or Bill 


1719. 


Anſwer and 
Proofs. 


againſt the Appellants and Dr. Thomas Sprat, another Prebendary, ſince deceaſed ; 
alledging, That the Reſpondent Dr. Friend's Houſe, purchaſed of Alen, would be 
thereby rendred of little or no Value: That the Garden was affigned to the Uſe of 
the Prebeudaries, together with a Dwelling- Houſe for each, of which they are reſpectively 


ſeized, in their Demeſne as of Freehold, aiitinitly in Right, and as the Corps of 


fach Prebend, mhereunto the ſaid Garden, and the Uſe thereof, is in common io 
their reſpective Houſes, and made part of the Corps of their reſpective Prebends; 
aud which the Dean alone, or together with any part or all of the ſaid Prebendaries, 
bath, not, nor can have, any Right, Power or Authority, to 045 75 alter, 
apply or convert, either in the Whole, or any Part, to am other Uſe whatſoever, 
and. the building therein would deprive them of great Part thereof: That 
the Chapter Acts for building in the ſaid Garden, were obtained by Sarprize, 
and not binding: That the Reſpondent Dr. Friend was ſeized of a Court-Yard lead- 
vg from the School to the Garden, for Life, not ſubjett-to: any other Controul or 

e, which would in part be taken away: That the Reſpondents Dent 's, Onh's, 


and Farrar's Houſes, would be deprived of their Light, Air, and Proſpect; and 


that the Light of the School and Ida would be taken away: And, Thar. the 
Garden was not ſo convenient à Place as where the Old Lodgings ſtand; nor 
would the Soil bear a Foundation. Wherefore, they pray'd a perpetual Injun- 
Qion to ſtay ſuch Building It the Garden. 34 13 aft) IIB - 
To which, Bill the Appellants put in their Anſwer, and Iſſue being joyn'd, 
veral Witneſſes were examin d on both Sides, whereby it appear'd fully in Proof: 
That in the Leaſe to Allen, a Power was reſerved to erm fuch Building in the 
Gardan, and an Allowance made him in his Fine ſor the ſame; and that the 
Reſpondent Friend as well in the Time of the late, as the preſent Dean, approv'd the 
Intention of Building in the aid Garden, till he purchaſed the ſaid Leaſe. 
That the Scite of the ſaid Collaginte Church, and the ſeveral Lands and Tenements 
now belonging thereto, in which are included the Prebendal Houſes, the ſaid 
Gerdey, the School, and old Lodging Room, were by Letters Patent under the 
Great Seal of England, bearing Date the a1 ſt Day of May, in the ad Year of the 


Reign 


Decre! 


Reaſo; 


II 


III 
eue 2 


Decree. 
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Reign of her late Majeftj Queen Elizabeth, granted by her ſaid late Majenty to the 
ſaid Dean and Chapter, and their Succeſſors, and are ſtill veſted in them, and have 
been conſtantly diſpoſed of and managed: by and according to Reſolutions and Acts 
made in Chapter ; And that all the Chapters herein before mentioned, relating 
to the building a new Dormitory: were regulariy aſſembled and held, and all the Acts 
herein before ſtated, duly made and entred, according to the Conſtitution and 
Uſage of the faid Church, on various Occaſions, and at very diſtant Times; ſo 
that there could be no Colour for pretending any Surprise in that reſpect; and 
that no ſuch; Acts of Chapter had ever been controverted *till the preſent Caſe. 
That the Garden, after ſuch Building, would be more «ſeful and ornamental than 
at preſent ; and that no Part of the Ground of it would be taken away, but that 
on which the Pillars in the Piazza Walk, under the New intended Dormitory, were 
to ſtand, and a ſmall Part at each End, where the Second Maſter's Lodgings and 
Offices are intended to be built. That the Little Yard claimed by the Reſpondent, 


is the andoubted Freehold of the Dean and Chapter, and is, by their — uſed 


as the School Garden, and ſo ſtyled in their Acts; but never, the Garden of the 
Chief or either of the Schoolmaſters; and one Part thereof is expreſly reſerved to the 
ſaid Dean and Chapter by a Clauſe in the ſaid Forrar's Leaſe, and the other Part 
is not intended to be built upon, but only to have an Arch Eight or Nine Feet 
broad, and about Nine Feet high, from the Surface of the Ground, turned from 
Wall to Wall over a narrow Part thereof, being a ſmall Gravel-Walk of which no 
Uſe is made. That none of the Reſpondents Houſes will ſuffer any real Prejudice, 
much leſs ſuch as will intitle them to ob#ru# the Building; nor would the School 
or Maſæum be damnifyed. That the Garden was, on all Accounts, the wolf proper 
Place, and would bear a Fowndation fufficient. And that there were the ſame, 
and much greater Objections, in point of Property, Expence, and Convenience, againſt 
erecting a New Building, in the Place where the Old Lodgings ſtand; particularly 
this, That the Ning's Scholars muſt then for Two or Three Years, whilſt the 
8 was rebuilding, lie in private Houſes, which would ruin the Diſcipline 
of  &  » nan | 


The ſaid Cauſe coming to he heard, on the 2oth Day of June laſt, before the 


6 Jae, 1720. Right Honourable the Lord High Chancellor, his Lordſhip was pleaſed to Order : 


Reaſon I. 


II. 


III. 


2 * 
luce 


„That the Parties ſhould proceed to a Tryal at Law at the Bar of the Court of 
“ Kzng's Bench, wherein the (now) Reſpondents ſhould be Plaintiffs, to Try whether 
the Reſpondents the Prebendaries, have ſuch a Right or Intereſt in the Garden, that 
& the Dean and Chapter cannot, without their Conſents, lawfully build thereon, ac- 
4 cording to the Plan propoſed. As alſo, To try whether the Reſpondent Friend, 
has ſuch a Right and Iatereſt in the Little Garden, that the Dean and Chapter 
cannot lawfully build thereon, without his Conſent, according to the ſaid 
« Plan. And ali 50 try whether if the ſaid Building ſhould go on, it would 
* be ſuch a Nuiſance to the Reſpondents Dent and Farrar, that they might law- 
«> fully ſtop the ſame.” 3 


By which Decree, the Appellants humbly conceive they are aggrieved, and 
that it ought to be reverſed, for the following Reaſons. 


_© Becauſe there is pot the let Proof, that the Dean or any of the Prebendaries, 


have any diſtindt ot ſeparate Intere## in the ſaid Garden; and no Queition, as 
they conceive, can ariſe at Law, Whether the ſaid Dean and Chapter have a 
5 to diſpoſe of any Ground belonging to them in Common, to publick Uſe 


R 
5 which'is the ſale Aim of the Appellants: Whereas the Reſpondents 


appear to act only out of Views of private Intereſt and Convenience. 


Becauſe it plainhy appeared, that the Little Garden, or Court-Yard, claimed by 
Dr. Friend, as his Freehold, is the undoubted Freehold of the Dean and Chapter, 
tho? by their Permiſſion uſed as the School Garden; and that Part thereof is expreſly 
reſerved to the ſaid Dean and Chapter, by a Clauſe in the Reſpondent Farrar's Leaſe ; 
and nothing more is intended, but to build a ſmz/? Arch over the other Part thereof, 
in manner before deſcribed ; which, if there were any Inconvenience in it, yet is ſo 
minute (the ſaid Little Garden being only 10 Feet wide) that the Appellants humbly 
apprehend, the School- Ma#er ſhould not, on ſo irifling a Conſideration, endeavour to 
ob ſtruct ſo great a Charity deſigned for the God of the Scholars. 


Becauſe the Proofs in the Cauſe plainly ſben, That the Houſes of the Reſpondents 
Dent and Farrar, or either of them, will not be damnified, by the New intended 


Building, much leſs in any ſuch degree, as to intitle either of them to obſtract the 
ſame. Becauſe 


IV. 


[ 4] 


Becauſe by the Depoſitions taken in the Cauſe, 0 clear Proof being made of 
any one material Point alledged by the (now) Reſpondents, in their Bill; nor any 
Doubt remaining concerning any one material Fact inſiſted on by the Appellants ; 
no Point of Lam, could, as they conceive, ariſe upon the whole, but what might 
and ought to have been determined in Chancery: Eſpecially in the Caſe of a Charity, 
wherein the moſt ſpeedy and leaſt expenſive Methods, ought to be choſen : And, 
therefore, the Decree, ought finalh to have determined the Place where the ſaid 
Building ſhall be erected. | 


Becauſe it was plainly the Intention of Sir Edward Hannes the Teſtator, That a 
New Building ſhould be erected, and it is not pretended by the Reſpondents, that 
there is any other Place proper for the Erect ion of ſuch Buildings but either the 
Common Garden, or the Scite of the preſent Old Chamber: And it v 7 apr by 
the Proofs, That neither the Contributions juſtly expected, nor even thoſe already 
made, can be properly laid out in Rebailding the Old Chamber, where it now ſtands : 
Or, if they could, yet the Rebuilding it there, would be liable to all the ſame 
Objections, which are urged, with any Colour of Reaſon, againſt building it in 
the Garden, and would moreover be attended with more and much 4 Incon- 
veniencies: Whereas there is a Satisfaffory Proof, that the Common Garden is the moſt 
convenient Place for the Scholars, with reſpect to their Health, Learning and Vertue. 


WHrerEFoORE the Appellants humbly hope, the Decree for di- 
rettmg the ſaid Tſues, ſhall be reverſed, and the Information 
or Bill ſtand diſmiſſed, with Coſts ; Or, That your Lordſhips 
will give proper Directions for the Building the ſaid Dormi- 
tory in the College Garden, according to the Scheme propoſed: 
And that the Appellants may be paid their Coſts by the Re- 
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